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STATEMENT OF THE | SSUE

Whet her Petitioner, the Union Labor Life Insurance Conpany
(Union Labor Life), is entitled to a certificate of authority to
transact insurance in the State of Florida.

PRELI M NARY STATEMENT

By letter dated April 17, 2006, Respondent, O fice of
| nsurance Regulation (OR), notified Union Labor Life of its
di sapproval of Union Labor Life's application for a certificate
of authority to transact insurance in Florida. Uiion Labor Life
chall enged O R s disapproval and filed a Petition for Formnal
Hearing. The Petition was forwarded to the D vision of
Admi nistrative Hearings.

Prior to the hearing, ORfiled a notion in limne to
precl ude consi deration of an unexecuted consent order. At the
commencenent of the hearing, the parties presented oral argunent
on the notion. The notion in limne was granted. To preserve
the issue for further review, Union Labor Life nmade an offer of
proof regardi ng the unexecuted consent order.

At the hearing, Union Labor Life offered the testinony of

three witnesses: Mark Singleton, chairmn and chief executive



of ficer of Union Labor Life; Andrée St. Martin, an enpl oyee
benefits attorney and a principal in the G oomLaw G oup
Chartered, Washington, DC, and Teresa Val enti ne, Union Labor
Life’s vice president, general counsel and chief conpliance
officer. Union Labor Life also offered the deposition testinony
of two witnesses: Jay Ri dder and WIIliam Kane, partners in Ernst
& Young LLP, Phil adel phia, Pennsylvania. Additionally, Union
Labor Life offered 60 exhibits into evidence. OR offered the
testinony of Charles Robert Norris, the financial adm nistrator
in the OR Bureau of Health and Life Financial Oversight, and
of fered 42 exhibits into evidence. Additionally, 13 joint
exhibits were submtted into evidence.

After the hearing, Petitioner submtted a Proposed
Recommended Order on May 15, 2007. Likew se, Respondent
subm tted a Proposed Reconmended Order on May 15, 2007.

FI NDI NGS OF FACT

1. Union Labor Life is alicensed insurer legally domciled
in the State of Maryland, with its principal place of business in
the District of Colunbia. It is a privately held conpany and
whol | y owned subsidiary of ULLICO Inc. (ULLICO. It has been in
exi stence since 1925.

2. Union Labor Life is in the business of providing

i nsurance protection, investnent products, and other financi al



services to unions, union nenbers, and multi-enpl oyer pension,
health and wel fare, and other enpl oyee benefit funds.

3. Currently, Union Labor Life is authorized to engage in
t he business of insurance in 49 states and the District of
Colunmbia. Floridais the only state that Union Labor Life is not
currently authorized to engage in the business of insurance.

4. Union Labor Life had engaged in the insurance business
in Florida under a certificate of authority issued on May 24,
1954.

5. Between the late 1990’ s t hrough 2001, Union Labor Life
was run by a senior managenent group who engaged in an inproper
course of self-dealing in the stock of Union Labor Life s parent
corporation, ULLICO  Although that course of conduct did not
harm Uni on Labor Life policyholders, it unjustly enriched certain
directors and senior officers of ULLICO at the expense of
ULLICO s institutional sharehol ders, nost of which are |abor
unions and their affiliated pension and enpl oyee benefit funds.
After the allegations against these officials arose, a battle for
control of the Conpany ensued, creating considerable tumult
wi thin the conpany.

6. By the end of 2001, in part because of the self-dealing
engaged in by certain officers and board nenbers, Union Labor
Life no longer nmet the capital and surplus requirenents contained

in Section 624.408, Florida Statutes. The Conpany’s financia



difficulties were reflected in the Quarterly Financial Statenents
it filed with the Departnment of Insurance (Departnent), the
predecessor agency to AR

7. On Decenber 13, 2001, after review ng the Septenber 30,
2001, Quarterly Statenent of Union Labor Life, the Departnent
informed the conpany that it was not in conpliance with Florida s
capital and surplus requirenents. The Departnent notified Union
Labor Life that conpliance nust be achieved by the end of 2001.

8. Subsequently, during the sane tunul tuous tine period
t he Departnent and Union Labor Life attenpted to resolve its
i censure and financial issues.

9. In April 2002, former Illinois Governor James R
Thompson’s |aw firmwas retai ned by the ULLI CO board of directors
to investigate the allegations of self-dealing and wongdoi ng by
certain directors and senior officers. During the sane tine
period, sone of the inplicated directors and nmanagers retained
another law firmto investigate the all egati ons nmade agai nst
t hem

10. On July 3, 2002, the conpany and the Depart nent
entered into a Consent Order. The agreenent stated that Union
Labor Life suffered fromserious capital and surplus problenms in
viol ation of Section 624.408, Florida Statutes, was out of
conpliance with maxi muminsurance witing ratios in violation of

Section 624. 4095, Florida Statutes, had i nvestnents in



subsidiaries in excess of statutory limts in violation of
Section 625.325, Florida Statutes, and had excessive investnents
in individual nortgages in violation of Section 625.305, Florida
Stat utes.
11. The Consent Order, also, referred to a Corrective
Action Plan submtted by the conpany on April 24, 2002, that
Uni on Labor Life believed would bring it back into conpliance
Wi th Sections 624.408 and 624. 4095, Florida Statutes, by the end
of the third quarter of 2002. In the event the conpany was not
in conpliance with the aforenmentioned statutes, Union Labor Life
agreed that it’'s “Certificate of Authority shall be inmmedi ately
suspended in the State of Florida.”
12. Paragraph 9 of the Consent Order states
ULLIC enters into this agreement with the
DEPARTMENT and agrees that its Certificate
of Authority in this state as a foreign
i nsurer shall be suspended if the quarterly
report for Septenber 30, 2002 does not show
conpliance with the Florida I nsurance Code.
13. The Consent Order al so states:
Upon conpliance with said section and
pursuant to Section 624.421(4), Florida
Statutes, ULLIC shall submt docunentary
evi dence verifying its conpliance with
Sections 624.408 and 624. 4095, Florida
Statutes, and requesting reinstatenment of
its Certificate of Authority.
14. As required, in md-Novenber 2002, Union Labor Life

submtted its quarterly financial report for the period ending



Sept enber 30, 2002. Although Union Labor Life had instituted
sone of its corrective action plan, it had not cured all the
financial problens that led to the issuance of the Consent
Order. Therefore, by letter dated Novenber 20, 2002, the
Departnent notified Union Labor Life that it remained in
violation of the Florida Insurance Code and in accordance with
the terns and conditions of the Consent Order, its Certificate
of Authority was suspended.

15. As a result of the suspension of its Certificate of
Aut hority and per the terns of the Consent Order, Union Labor

Life agreed inter alia, to imediately cease witing all new

di rect business in Florida, imrediately cease the assunption of
policies on Florida residents and i ssue no new i nsurance
policies in Florida. Policies that were already in force prior
to the suspension rermained in force with Union Labor Life
adm ni stering, servicing and providing benefits as those
policies required. By the terns and conditions of the Consent
Order, Union Labor Life was also required to continue to file
all docunents and information with the Departnment and conply
with all statutory requirenents for foreign insurers licensed in
this State.

16. Additionally, Union Labor Life was required to “send a

notice to all Florida agents alerting themthat ULLIC can no



| onger wite new business in the state of Florida” and to
provide the Departnent with a copy of the notice.

17. Initially, Union Labor Life contested the suspension,
and through | ocal Florida Counsel, Douglas Mang, Esquire, filed
a Motion to Stay Enforcenent of Consent Order and Menorandum in
Support of Moti on.

18. Local counsel negotiated with the Departnment in an
effort to resolve or delay the |icense suspension.

19. Union Labor Life expected the tinme until it would
conply with the financial requirenents of Florida to be in the
near future. 1t, therefore, thought any suspension would be
short-lived. In order to preserve its Florida sales agent force
and to avoid unnecessarily alarmng its Florida policyhol ders,
Uni on Labor Life wanted the suspension to be nore like a
vol untary cessation of business and to represent the suspension
to the public as a voluntary cessation in the conpany’s witing
of new busi ness. The Departnment also felt that Union Labor Life
woul d conply with the financial requirenents of Florida in the
near future and did not want to harmthe conpany any further.
However, sonmewhat troublingly, the Departnent permtted Union
Labor Life to represent to the public that it had voluntarily
consented to cease witing new business in Florida. Sonewhat
nore troubling and in addition, the Departnent agreed to post a

public comment on its conputer systemfor the Departnent’s



consuner service personnel to read if the Departnent received an
i nqui ry about Union Labor Life froma nenber of the public. The
public comment st ated

Ef f ecti ve Novenber 22, 2002, the Conpany has

voluntarily consented to cease witing new

business in Florida. The Conpany wl|

continue to renew existing policies as well

as service and maintain its existing

busi ness in Florida.
Al t hough the sane conputer screen also showed the status of the
conpany’s certificate as suspended as of Novenber 22, 2002,
whet her that information would be comuni cated to an inquiring
menber of the public “would depend on whoever the operator was
that was receiving the calls.” There was no evidence that a
menber of the public could access the suspension information on
their owm over the internet. Simlarly the letter sent to the
agents utilized | anguage simlar to the text quoted above. This
letter was al so agreed to by the Departnent. The fact that the
Departnment felt these representations were “spin” was not
comuni cated clearly to the corporate offices of Union Labor Life
and resulted in a situation where |later corporate officials and
O R personnel woul d di sagree on the nature of the suspension and
how t hat suspension should be represented in various filings nade
with R

20. The report drafted for the accused officers and

directors was known as the ‘ULLI CO Report of the Speci al



Committee to the Board of Directors” and was published on

March 25, 2003. The Board at the time approved the report, but
took no action regarding its findings. The report drafted by
Gover nor Thonpson becane known as the *“Thonpson Report” and was
publ i shed on May 8, 2003. The report was submtted to the board.
That report details the self-dealing engaged in by certain board
menbers and seni or managenent personnel and concl udes that such
conduct was unethical. Followi ng the publication of the Thonpson
Report, a new slate of directors was elected to the board of

ULLI CO and, within a short period of tine, all of the then-senior
managenent of ULLI CO and Uni on Labor Life had resigned, retired
or been term nated. By m d-2003, none of the directors or senior
of ficers who had participated in the inproper conduct remained
enpl oyed at ULLI CO or Union Labor Life. The goal of the new
board and managenent was to save Union Labor Life after the
corporate wongdoi ng and m snanagenent of the forner senior
managenent and turn Union Labor Life into “a nodel for corporate
governance.” To this end, the new board adopted all of the
Thonmpson Report’s reconmendati ons for changes in the conmpany’s
corporate governance. These changes were designed to increase

t he i ndependence and accountability of the board of directors and
seni or managenent, to inprove the |level of financial oversight
and transparency, and to inprove the risk managenent and

conpl i ance performance of the conpany.
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21. In addition to the adoption of Governor Thonpson’s
recomrendati ons, Union Labor Life has spent considerable funds to
conply with all relevant provisions of the Sarbanes- Oxl ey Act,

t he purpose of which is corporate transparency and | egal
conpl i ance, even though, as a privately held conpany, Union Labor
Life is not required to conply with the Sarbanes-Oxl ey Act.

Uni on Labor Life has also | aunched a conpany-w de ri sk managenent
process that includes a revanped internal audit and interna
control process, has inpl enented a new ri sk managenent oversi ght
function for the conpany, and has created a vice president
position in risk managenent who reports directly to the audit
committee and the board of directors.

22. Furthernore, since md-2003, Union Labor Life's new
managenment has i nproved the conpany’ s conpliance activities by,
anong other things, restructuring its internal reporting
procedures so that all business unit conpliance enpl oyees report
directly to the chief conpliance officer (rather than to their
i mredi at e supervi sors) on conpliance issues; requiring the chief
conpliance officer to report four tinmes a year directly to the
audit and corporate governance conmttees of the board of
directors; taking corporate conpliance into account in
determ ni ng every enpl oyee’s conpensation; hiring three vice
presi dents responsi ble to ensure that the conmpany’s third-party

adm ni strators neet all conpliance requirenments; and inplenenting
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a Ri sk Navigator software programto alert enpl oyees when
regul atory forns and reports are due.

23. As indicated earlier, insurers, whether suspended or
having a subsisting Certificate of Authority, are required to
file Quarterly Financial Statenents for each of the first three
gquarters of the cal endar year (March 31, June 30 and Septenber
30) due 45 days after the close of the quarter. Furt her,

i nsurers, whether suspended or having a subsisting Certificate
of Authority, are required to file an Annual Statenent
reflecting finances and other information at year end by March 1
with OR An Audited Financial Statenent, prepared by an

i ndependent third party, is also required at year end and is due
no later than June 1 of the follow ng year. These financial
statenents, both annual and quarterly, are sworn under oath and
filed with the regulatory authority of each state or territory
in which the insurer is authorized to transact business.

24. Union Labor Life continued to file its quarterly and
annual reports. In 2003, it filed a report of G oss Annual
Premi um an Enrol Il ment Data for Health Coverages Issued to
Florida Residents. The report pronpted Alicia G bson, a staff
assistant with OR to inquire regarding the prem um data
contained in the report. Around the sane tinme because of the
new managenent and the new conpliance process, an internal

whi st | ebl ower conpl ai nt was nmade by a conpliance of ficer about

12



her supervisor to Ms. Valentine as the new chief conpliance
officer. As a result, in md-2003, an internal audit of the
direct marketing business unit was conducted. The conpany
di scovered that it had issued 12 |ife insurance policies after
the date of the suspension of the Certificate of Authority and
t hat approximately 1200 Florida residents received certificates
of insurance after the date of the suspension of the Certificate
of Authority. Union Labor Life had, also, issued certificates
of insurance under a group life insurance policy on unapproved
forms in a nunber of states, including approximtely 3,067 such
certificates in Florida. |In addition, despite specific
instructions to the contrary, the conpany discovered that it had
i ssued 691 accidental death and di snmenbernent policies in
Florida for a total conbined annual prem um of |ess than $332 as
part of a | owcost, |ead generation program between | ate 2002
and m d-2003 while its certificate of authority had been
suspended. All of these actions were in violation of the
Fl ori da I nsurance Code since the conpany may not have had a
certificate of authority, or used an unapproved form

25. The new managenent term nated the two vice presidents
who had been responsible for the infractions, put an i medi ate
hold on all direct marketing business, conducted a conplete
audit and review of its third-party admnistrators, issued a

menmorandumto rem nd all enpl oyees to cease and desi st any
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mar keting or issuance of new policies in Florida, and created
addi tional controls to ensure that the violations would not
reoccur. Union Labor Life, also, described the infractions that
had occurred in Florida and the renedi al neasures it had taken
to correct the problem in aletter to OR dated January 22,
2004.

26. In February 2004, representatives of Union Labor Life's
new managenent team nmet with representatives of OR to introduce
t hensel ves and to discuss the conpliance problens the new
managenent had found. Follow ng the neeting, Charles Robert
Norris, the financial admnistrator in OR s Bureau of Health and
Life Financial Oversight wwote that the agency “appreci ate[d] the
pronpt actions taken when [Union Labor Life] becane aware of the
probl ens that were discussed in the neeting.” M. Norris also
instructed Union Labor Life to submt the unapproved forns to OR
for approval. The fornms were submitted pronptly to O R by Union
Labor Life.

27. I n Septenber 2004, managenent for Union Labor Life
| earned of a subpoena duces tecum from Mabel Capol ongo, the
Regi onal Director for the Phil adel phia Region of the U S.
Department of Labor, Enpl oyee Benefits Security Adm nistration,
dated June 16, 2003, to Union Labor Life seeking the production
of certain docunents and inform ng the conpany of an

i nvestigation into the activities of Union Labor Life. The
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pur pose of the investigation is to determ ne whether any person
has violated Title I of the Enployee Retirenment |Incone Security
Act of 1974 (ERISA), 29 U.S.C. Section 1134(a)(1), U S. Code with
regard to Separate Account J from January 1, 1998.

28. By January 31, 2005, nore than two years after the
suspensi on, Union Labor Life had cured its financial deficiencies
and the conpany was again in full conpliance with Florida s
statutory financial requirenents.

29. On March 7, 2005, Teresa Val entine, then an in-house
attorney at Union Labor Life and currently Union Labor Life's
general counsel and chief conpliance officer, contacted OR to
informit that the conpany had brought its financial condition
into conpliance with the Florida statutory requirenents and to
inquire as to howto re-activate the conpany’s certificate of
authority. Paul Johns, a financial analyst supervisor with OR s
Bureau of Life and Health Financial Oversight, inforned
Ms. Valentine that, because Union Labor Life's certificate of
authority had been suspended for nore than two years, Union Labor
Life had to file what M. Johns referred to as a “reactivation
application.” She asked M. Johns what information O R needed to
reactivate Union Labor Life' s certificate of authority.

M. Johns promsed to send Ms. Valentine the application. At the

time, she did not review any statutory or adm nistrative rule
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requi rements for renewal or issuance of a new Certificate of
Aut hority.

30. On March 8, 2005, M. Johns sent Ms. Valentine an enai
that identified as its subject, “Reinstatenent O Expired Florida
Certificate of Authority — Union Labor Life |Insurance Conpany.”

M. Johns wote:

The information you requested for re-
instating a Florida certificate of authority
that expired pursuant to Section 624. 421,
Florida Statutes is detailed below As we
di scussed, we have sufficient financia
information on file to begin assessing
conpliance with itenms (1) and (2) and wil|l
foll owup with conpany contacts on any

out st andi ng i ssues once Carol yn Mrgan
returns next week. For itens (5) and (6),
it will be necessary to get information on
officers/directors and individuals directly
or indirectly owning 10% or nore of the
applicant and/or the ultimate controlling
entity that are not on file with the Ofice.
In the nmeantinme, please contact ne with any
questions. Sincerely, Paul Johns

31. The evidence showed that Union Labor Life was not
aware that its suspended certificate of authority would expire
after two years, and had not intended to pernit its certificate
of authority to expire. However, the evidence al so showed that
regardl ess of Union Labor Life’'s intent, it did not conply with
Florida’s financial requirenments until January 31, 2005, nore

than two years after the certificate had been suspended. By
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operation of law, Union Labor Life's Certificate of Authority
had expired. See 8§ 624.421(4), Fla. Stat.

32. On March 29, 2005, M. Johns informed Union Labor Life
that two of O R s financial exam ners had reviewed Union Labor
Life's financial statenents and had agreed that the conpany was
in conpliance with Florida s statutory financial requirenents.
On March 31, 2005, Union Labor Life submitted the infornmation and
mat eri als requested by M. Johns to reinstate Union Labor Life’'s
expired certificate of authority. The information and materials
were sent by overnight mail, and the O R received them on
April 1, 2005. No reinstatenment fee or application fee was paid
by Uni on Labor Life.

33. In the thirty-day period between April 1, 2005, and
May 1, 2005, O R did not request Union Labor Life to submt any
additional information or materials. On May 2, 2005, Carolyn
Morgan, an insurance examner in OR s Bureau of Life and Health

Fi nanci al Oversight, wote to Union Labor Life, stating:

Paul [Johns] and | have conpl eted our review
of your application and have forwarded our
recomendation to the next |evel of
managenent for review. Upon conpletion of
managenent’s review, your file will be
forwarded to Legal Services with a copy of
our draft consent order where it will be
revi ewed before sending to the conpany for
signature. (enphasis added)

17



34. Around June 1, 2005, Union Labor Life filed its 2004
audi ted financial statenents with OR In the notes to those
statenents, Uhion Labor Life disclosed that, “[i]n Septenber
2004, the Conpany learned that the DOL [United States Departnent
of Labor] had initiated an investigation of The Union Labor Life
| nsurance Conpany, with respect to the operation of The Union
Labor Life Insurance Conpany Pool ed Separate Accounts”; that, in
connection with that matter, the DOL had “requested docunents
relating to fees paid by borrowers and prospective borrowers
from Separate Account J”; and that Union Labor Life had “fully
conplied with the DOL's request.” The statenent was the first
time OR had | earned of an investigation by the United States
Departnment of Labor and, on June 10, 2005, requested information
about the DOL investigation.

35. On June 17, 2005, Union Labor Life responded in a
| etter describing what it understood about the investigation and
providing OR with the name and contact information of a DOL
i nvestigator involved in the investigation. OR contacted the
DOL. However, the DOL declined to provide any information about
the investigation to AR

36. A R did not approve or disapprove Union Labor Life's
original March 2005 request for reinstatenent of its expired
certificate of authority within 180 days of receiving that

application. |Instead, on July 7, 2005, O R inforned Union Labor
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Life that, “[d]Jue to the on-going Department of Labor
i nvestigation into Union Labor’s Separate Account J, . . . Union
Labor’s Florida Certificate of Authority reinstatenent has been
pl aced on hold until further information can be obtai ned about
the matter.” |In response, Union Labor Life offered to have its
ERI SA counsel neet with AR to explain the neaning of a DOL
i nvestigation, and invited OR to speak with its hone regul at or
t he Maryl and I nsurance Admi nistration, about the DOL
i nvestigation. Union Labor Life had previously infornmed the
State of Maryl and about the DOL investigation.

37. Notw thstanding M. Johns and Ms. Morgan’s
conmuni cati ons between Union Labor Life and OR that indicated
the information and material the conpany had submtted, along
with other material on-file with OR was being treated as an
application for reinstatenent of Union Labor Life' s expired
certificate of authority, OR, in a letter dated Septenber 16
2005, eventually infornmed Union Labor Life that, after review of
its file, the conpany was required to conpl ete a UCAA Expansi on
Application for a new certificate of authority in Florida because
its certificate of authority had expired pursuant to Section
624.421(4), Florida Statutes.

38. On Septenber 23, 2005, Union Labor Life submtted a

UCAA Expansion Application to QR
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39. By letter dated Septenber 29, 2005, Gaen Chi ck,

Adm ssions Coordinator for the Ofice, informed Ms. Val entine
that the application was not conplete and that further
information was required no |later than Cctober 6, 2005, or the
application would be returned as inconplete.

40. Union Labor Life submtted the informtion requested
by Ms. Chick and, along with the UCAA Expansi on Application, a
copy of the corporate charter, articles of incorporation and
ot her charter docunents certified by the Maryl and Depart nent of
Assessnents and Taxation, a copy of the Bylaws certified by an
of ficer of the conpany and a certificate of conpliance fromthe
Florida Secretary of State, all of which were required by
Section 624.413, Florida Statutes.

41. The application was determ ned to be conplete as of
Cct ober 19, 2005, and the 180-day tine limt for review of such
applications set forth in Section 120.80(9), Florida Statutes,
began.

42. OR held a hearing on March 17, 2006, relating to Union
Labor Life s Septenber 2005 UCAA Expansi on Application. After
the hearing, on April 17, 2006, O R tinely denied Union Labor
Life’'s UCAA Expansion Application. The denial was based on, (i)
the outcone of the pending DOL investigation into Separate
Account J is unclear; (ii) prior to Novenmber 22, 2002, Union

Labor Life issued approxi mtely 3,000 insurance policies in
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Fl orida on unapproved forns; (iii) between Novenber 22, 2002, and
sonmetinme in 2003, Union Labor Life wote “hundreds” of new
policies despite the suspension of its certificate of authority;
(iv) on Schedule T of its 2005 annual statenment, Union Labor Life
reported that it was licensed in Florida despite the expiration
of its certificate of authority pursuant to Section 624.421(4),
Florida Statutes; and (v) certain officers and directors of Union
Labor Life failed to identify fines |evied agai nst Uni on Labor
Life in response to Question 16¢c of their biographical

af fidavits.

43. (O R does not contest the nmanagerial experience of the
current managenment of Union Labor Life. Mark Singleton, the
current chairman and chi ef executive officer of Union Labor Life
(and the current president and chief executive officer of
ULLI CO), joined the conpany in August 2003 as Union Labor Life's
senior vice president and chief financial officer and was
pronoted to his current positions in August 2006. M. Singleton
has worked in the i nsurance industry for 24 years, initially as a
certified public accountant concentrating on insurance conpanies
and their financial matters, and then as an insurance conpany
executive. Anne Bossi, the current president of Union Labor
Life, is a well-known health insurance industry |eader with nore
than 25 years of experience in the insurance industry. Before

joining Union Labor Life in 2005, M. Bossi ran divisions of two
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of the largest insurance conpanies in the United States. Danobn
Gasque, the current acting chief financial officer of Union Labor
Life, has 30 years of experience in the insurance industry,
havi ng served as an officer at several insurance conpanies with a
focus on insurance accounting and reporting. James Paul, Union
Labor Life’'s senior vice president and chief of corporate
operations, has nore than 35 years of experience at various

i nsurance conpani es and Teresa Val entine, the conpany’s genera
counsel and chief conpliance officer, has nearly 20 years of

| egal experience, primarily in the area of insurance regul ation
In short, Union Labor Life s current senior managenent has
sufficient insurance conpany nanageri al experience to qualify

Uni on Labor Life for a certificate of authority to transact

i nsurance in Florida.

44, (OR also does not contest the conpetence of the current
managemnent, officers and directors of Union Labor Life. Union
Labor Life’'s chairman and chief executive officer testified at
| ength and without contradiction about the new managenent’s
successful efforts to turn Union Labor Life's financial fortunes
around, dramatically reducing its loss ratio and its operating
expenses, while significantly increasing its capital reserves.

As a consequence of the new managenent’s efforts, A M Best, the
ol dest and nost wi dely recogni zed rati ng agency dedicated to the

i nsurance industry, has upgraded Union Labor Life's rating tw ce
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since 2003, fromB wth a negative outlook to B+ with a stable
out | ook.

45. The AM Best rating is significant because it cones
from an i ndependent, w dely recogni zed source in the insurance
i ndustry and i s based on both quantitative and qualitative review
of managenent’ s performance. A. M Best conducts conpl ete face-
to-face business reviews wi th managenent presentati ons and
di scussi ons about the conpany’s operations, stressing the quality
of managenent and its experience, its history of neeting
commitnents and its ability to sustain the conpany’s current
performance. There is no doubt that Union Labor Life s current
managenment is sufficiently conpetent to entitle Union Labor Life
to a certificate of authority in Florida.

46. Utimately, the sole issue between the parties is
whet her Uni on Labor Life’s current nmanagenent, officers and
directors are sufficiently trustworthy to transact insurance in
Fl ori da based on the allegations contained in OR s denial letter
|isted above and the alleged failure to conply with regul atory
requirenents. The term“trustworthy” neans “dependabl e,”
“reliable,” or “worthy of confidence.” Wbster’'s Third New
International Dictionary of the English Language Unabri dged 2457
(1986) .

47. The outcone of the DCOL investigation into Union Labor

Life's Separate Account J is indeed unclear. The conpany’ s ERI SA
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counsel, who is an expert in the field, testified that, based on
the questions the DOL has asked Union Labor Life and the
docunents the DOL has requested, it appears that the DOL is

| ooki ng at the investnment transactions and fee arrangenents of
Separate Account J to determ ne whether they are consistent wth
the conplicated ER SA rules that apply to such transactions and
fee arrangenents. More inportantly, the conpany’s ERI SA counsel
testified that no conclusions about the ultimate reasons the DOL
is conducting this inquiry could be drawn fromthe fact that
there is an investigation or that Union Labor Life is suspected
of violating ERI SA or any other statute that may be under the
DOL's jurisdiction. At |east since Septenber 2004, the DOL has
been gat hering and evaluating information, but has made no
findings or informed the conpany that the agency has determ ned
that Union Labor Life has engaged in any inproper conduct. The
DOL has no deadline to conplete its investigation and any
assertion about the final outcome of the DOL investigation, if
any, or its likely consequences, if any, for Union Labor Life
woul d be pure specul ation. Specul ati on about the possible
outcone of an investigation in which no allegations of wongdoing
have been made do not forma basis to find that the current
managenent, officers and directors of Union Labor Life are
untrustworthy or that the conpany is ineligible for a certificate

of authority to transact insurance in Florida.
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48. As di scussed above, the issuance of the policies in
Fl ori da using unapproved fornms prior to Novenmber 22, 2002, and
the i ssuance of policies in Florida while the conpany’s
certificate of authority was suspended after Novenber 22, 2002,
was reported to AR in January 2004 and addressed at a neeting
bet ween Union Labor Life and O R in February 2004. These
infractions occurred under the forner managenent and do not
t hensel ves reflect on the trustworthiness of the current
managenent, officers and directors. As noted above, when Union
Labor Life' s current managenent |earned of these infractions, it
took steps to termnate the enploynent of the responsible
i ndividuals, to report the infractions to the states in which
t hey had occurred, including Florida, to file the unapproved
forme wwth OR for approval, and to change the conpliance
controls within the conpany. Such self-policing and reporting by
a conpany denonstrates the honesty and forthrightness of the
current managenent and shoul d be encouraged. On the other hand,
the policies were issued in violation of the Florida |Insurance
Code. On bal ance, the evidence showed that these violations of
t he I nsurance Code were not indicative of the future or current
behavi or of Union Labor Life. Therefore these violations should
not serve as a basis for denying a certificate of authority to

Uni on Labor Life.
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49. On Schedul e T-Prem um and Annuity Considerations of its
2005 annual financial statenent, Union Labor Life reported that
it was licensed in Florida. Schedule T requests that an insurer
state whether it is licensed in a State relative to the prem uns
it receives. In this case, Union Labor Life believed it was
licensed, in so far as it was required to adm nister and service
policies that were in force.

50. Union Labor Life' s chairman and chief executive officer
expl ained that the conpany conpleted Schedule T as it did in 2005
because the conpany was authorized to continue to accept renewal
prem uns and additional deposits on its group annuity contracts
and had received nore than $14 mllion in premiuns in Florida in
2005. Indeed, until the issue of the exact |icensure status of
Uni on Labor Life arose in relation to suspension, expiration and
reinstatenent, the parties thenselves seemto at tines refer to
Uni on Labor Life as |licensed. For exanple, in August 2005, in a
menor andum r egar di ng Uni on Labor Life's reinstatenent, Carolyn
Morgan, an O R i nsurance exam ner, wote that “[t]he Conpany is
licensed in all 50 states and the District of Colunbia.”
M. Norris testified that he thought that Union Labor Life's
representation on Schedule T that the conpany was licensed in
Fl ori da was inaccurate in 2002, 2003, 2004 and 2005 because the
conpany’s |icense had been suspended. Yet neither M. Norris nor

any other person at OR who reviewed Union Labor Life's annua
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reports during those four years infornmed Union Labor Life of
OR s interpretation of Schedule T until April 17, 2006, when the
conpany’s response to Schedule T in its 2005 annual report was
rai sed. Union Labor Life's initial response to the inquiry on
Schedule T in 2005 and earlier years was reasonabl e and does not
constitute a basis on which to find Union Labor Life's current
managenent, officers or directors untrustworthy or the conpany
ineligible for a certificate of authority in Florida.

51. OR also raised the issue of disclosure of Union Labor
Life’s licensure status in regards to the section in Union Labor
Life's annual and quarterly statenents entitled “Cenera
Interrogatories.” Interrogatory 6.1 in the annual statenent and
8.1 in the quarterly statenent asks, “Has this reporting entity
had any Certificates of Authority, licenses or registrations .

suspended or revoked by any governnmental entity during the

reporting period. Interrogatory 6.2 in the annual statenent and
8.2 in the quarterly statement asks, “If yes, give full
information.” Union Labor Life answered these interrogatories by

stating that “Union Labor Life Insurance Conpany voluntarily
agreed to cease witing new business in Florida in Novenber,
2002.” This statenent is in line with the |anguage that was
approved by O R s predecessor agency. There was no evi dence that
Uni on Labor Life intended to m slead either OR or any other

agency as to the status of its certificate of authority. By

27



approving this |anguage, O R s predecessor laid the groundwork
for Union Labor Life' s confusion over the status of its
certificate of authority and the status of its license. Union
Labor Life used the | anguage O R s predecessor had approved in
describing its licensure status and O R cannot now conpl ai n about
Uni on Labor’s Life use of that |anguage. Therefore, Union Labor
Life’'s response to the General Interrogatories in its quarterly
and annual reports does not forma basis for denying Union Labor
Life a certificate of authority in Florida.

52. The final issue raised by ORin its denial letter
related to the responses to Question 16¢ of certain officers and
directors of Union Labor Life in their biographical affidavits
submtted with the application. Specifically, certain officers
did not identify fines |evied against Union Labor Life in their
responses to Question 16c. Question 16¢c asks the affiant:

To your knowl edge has any conpany or entity
for which you were an officer or director,
trustee, investnent commttee nenber, key
managenment enpl oyee or controlling

st ockhol der, had any of the foll ow ng events
occur while you served in such capacity? |If
yes, please indicate and give details. Wen
respondi ng to questions (b) and (c) affiant
shoul d al so i nclude any events within twelve

(12) nmonths after his or her departure from
the entity.

c. Been placed on probation or had a fine
| evied against it or against its permt,
license, or certificate of authority in any
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civil, crimnal, admnistrative, regul atory,
or disciplinary action?

53. The evidence denonstrated that the question is vague as
to whether the information being sought is for the affiant’s
service prior to their current position or includes the affiant’s
current position. Oficers and directors of Union Labor Life
have differed in their interpretation of this question, depending
on the context in which they were conpleting the form Union
Labor Life's chairman and chi ef executive officer testified that,
when he conpl eted his biographical affidavit upon joining Union
Labor Life in 2003, he understood the question to be asking about
conpani es at which he had previously served, not about Union
Labor Life. By contrast, Union Labor Life's general counsel and
chief conpliance officer responded to Question 16¢ in her updated
bi ographi cal affidavit as if the question asked for informtion
about Union Labor Life. There was no evidence that any of these
officers intended to deceive OR in their response to Question
16c. Gven the variable interpretations that can be reasonably
given to Question 16c¢c, failure of an officer to list fines that
occurred during the time they held their current position with
Uni on Labor Life does not reflect untrustworthiness of Union
Labor Life' s current managenent, violate any statute or render
Uni on Labor Life ineligible for a certificate of authority in

Fl ori da.
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54. In sum Union Labor Life’'s current managenent is
qual i fied, conpetent and trustworthy. Uni on Labor Life has
denonstrated that it is entitled to a certificate of authority in
Florida and the application should be granted.

CONCLUSI ONS OF LAW

55. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceeding. § 120.57(1), Fla. Stat.

56. O Ris the agency responsible for ascertaining whether
an applicant for a certificate of authority to transact
i nsurance neets the requirenents of the Florida Statutes.

See 8§ 624.401, et seq., Fla. Stat.

57. Section 624.09, Florida Statutes defines an
“aut hori zed insurer” as an insurer holding a subsisting
certificate of authority to transact insurance in Florida.
Transacting i nsurance includes adm nistering and servicing
policies within Florida. See § 624.10, Fla. Stat.

58. Section 624.402(5), Florida Statutes, provides that a
certificate of authority is not required for the continuation
and servicing of life and health policies and annuities that are
in force when the insurer has withdrawmn fromFlorida and is no
| onger transacting new insurance in Florida.

59. As an applicant, Union Labor Life has the burden of

provi ng by a preponderance of the evidence its entitlenent to a

30



certificate of authority to transact insurance in Florida.

Florida Dept. of Transp. v. J.WC Co., 396 So. 2d 778, 778 (Fl a.

1st DCA 1981). It bears this burden at each and every step of

the licensure proceedings. Dept. of Banking & Fin. v. Gsborne

Stern & Co., 670 So. 2d 932, 934 (Fla. 1996). Union Labor Life

must show by a preponderance of the evidence that it neets all of
the rel evant statutory criteria to satisfy this burden. Id.

60. As a creature of statute, ORis |limted by the
statutes over which it has authority and may not ignore those
statutes. Section 424.413, Florida Statutes, is the statute that
provi des the requirenents for applying for a new certificate of
authority. Rules 690 136.002 and 690 136. 034, Fla. Rule Adm n.
Proc., inplenent Section 624.413, Florida Statutes. 1In general,
the statutes and the rules require that an application for a
certificate of authority be filed on a form adopted by the
Fi nanci al Services Commri ssion. The only formrelevant to this
proceedi ng and adopted by the Comm ssion is the UACC application
formthat was filed by Union Labor Life in Cctober 2005. The
UACC application requires a $1500.00 fee be filed with the
application. See § 624.501, Fla. Stat. Neither the statute nor
the rules reference a “reactivation application.”

61. However, Section 624.416, Florida Statutes, entitled
“Conti nuance, expiration, reinstatenent and anmendnent of

certificate of authority,” provides that a certificate of
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authority shall continue in force until suspended, revoked or
term nated at the request of the insurer. Notification to the
i nsurer of the inpending expiration of the certificate is
requi red. Subsection (3) provides that OR may reinstate a
certificate of authority that the insurer has inadvertently
allowed to expire. A reinstatenent fee of $50.00 is required to
be paid prior to reinstatenent. See § 624.501, Fla. Stat.
Apparently it is this statutory section that M. Johns and ot her
OR officials felt they were proceedi ng under prior to OR s
decision to put on hold Union Labor Life's request for
reinstatenent of its certificate of authority. The statute nakes
clear that if the expired certificate of authority cannot be
reinstated, the insurer nust file an application for another
certificate of authority.

62. In this case the evidence did not denonstrate that
Uni on Labor Life' s certificate of authority expired through
i nadvertence, but, unbeknownst to current managenent, expired
t hrough the operation of Section 624.421, Florida Statutes, and
the consent order entered into by prior managenent. The consent
order provided that Union Labor Life' s certificate would be
suspended unless it conplied with Florida s financi al
requi renents by a date certain. That date passed and the

certificate of authority was suspended with the |ater
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nodi fication that Union Labor Life had voluntarily ceased witing
busi ness in Florida.

63. Section 624.421, Florida statutes, provides for the
duration of the suspension period should the tine for conpliance
expire. At nost, Union Labor Life' s certificate of authority
expired two years after the tine the specific event was to have
occurred. In other words, Union Labor Life's certificate of
authority expired by operation of |law in Septenber or Novenber of
2003. As indicated, Union Labor Life s current nmanagenent was
unawar e of the expiration and thought the certificate of
authority remained, wth Union Labor Life's voluntary w thdrawal
fromwiting new business in Florida.

64. Utimtely, OR through its |levels of review caught
its mstake and advi sed Union Labor Life that it would be
required to file a UACC application for a new certificate of
aut hority

65. Union Labor Life argues that OR is equital by estopped
fromdenying that it is entitled to reinstatenent under Section
624. 416, Florida statutes.

66. Equitable estoppel will only be applied against the

State in exceptional circunmstances. Departnent of Revenue v.

Ander son, 403 So. 2d 397 (Fla. 1981). Further, the state nmay not

be est opped when the mi stake is one of law. North Anerican

Conpany v. Green, 120 So. 2d 603 (Fla. 1959). Estoppel may be
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applied to misstatnents of facts. North Anmerican Conmpany,

supra.; Council Bros., Inc. v. Cty of Tall ahassee, 634 So. 2d

264, 266 (Fla. 1st DCA 1994); Dol phin Qutdoor Advert. v. Dept. of

Transp., 582 So. 2d 709, 711 (Fla. 1st DCA 1991); Harris v.

State, Dept. of Admin., 577 So. 2d 1363, 1367 & n.1 (F a. 1st DCA

1991); Warren v. Dept. of Admin., 554 So. 2d 568, 571 (Fla. 5th

DCA 1989); Gty of Coral Springs v. Broward County, 387 So. 2d

389, 390 (Fla. 4th DCA 1980).
67. The elenents that nust be established for the doctrine
of equitable estoppel to apply agai nst a governnental agency are

set forth in Council Bros., Inc. v. Cty of Tallahassee, 634 So.

2d 264 (Fla. 1st DCA 1994). In that case, the court held that
“It]he el enents which nust be present for application of estoppel
are: (1) a representation as to a material fact that is contrary
to a later-asserted position; (2) reliance on that

representation; and (3) a change in position detrinmental to the
party clai mng estoppel, caused by the representation and

reliance thereon.”” 1d. at 266. See al so Dol phi n Qut door

Advert. v. Dept. of Transp., 582 So. 2d at 710; Harris v. State,

Dept. of Adm n., 577 So. 2d at 1366; Warren v. Dept. of Admn.,

554 So. 2d at 570.
68. The evidence did not establish that O R m srepresented
a fact to Union Labor Life, but msrepresented the | aw regarding

the application process. |Indeed, the evidence indicates, AR
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per sonnel may have been as confused about the process as Union
Labor Life. However, O R cannot act beyond its governing
statutes. Neither M. Johns, nor his Bureau, had the authority
to wai ve statutory requirenments. Wiatever his statenents as to
what constituted a “reactivation application,” those statenents
were of law. Accordingly, M. John’s initial msinformation
regarding reinstatenment constitutes a m stake of law. Therefore
O Ris not estopped fromrequiring Union Labor Life to file a
UACC application for a new certificate of authority.

69. As indicated, Union Labor Life did file a UACC
application. To be entitled to a certificate of authority, an
appl i cant nust denonstrate that it satisfies both the
guantitative financial requirenments of the Florida Insurance Code
and the qualitative requirenents of Section 624.404(3)(a),
Florida Statutes, which provides in pertinent part, that AR

shall not grant or continue authority to
transact insurance in this state as to any
i nsurer the managenent, officers, or
directors of which are found by it to be

i nconpetent or untrustworthy; or so |acking
in insurance conpany nmanageri al experience
as to nake the proposed operation hazardous
to the insurance-buying public; or so

| acking in insurance experience, ability,
and standing as to jeopardize the reasonabl e
prom se of successful operation

70. In this case, the parties agreed that Union Labor Life

satisfies Florida s statutory financial requirenents and is

financially qualified for a certificate of authority in Florida.
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Thus, the primary issue for determ nation is whether Union Labor
Life's current managenent, officers, or directors are
“i nconpetent or untrustworthy; or so lacking in insurance conpany
manageri al experience as to nake the proposed operation hazardous
to the insurance-buying public.”

71. The evidence denonstrates that Union Labor Life's
current managenent are both trustworthy and conpetent
i ndividuals. The reasons for OR's denial were listed init’s
denial letter. The denial was based on (i) the outcone of the
pendi ng DOL investigation into Separate Account J is unclear;
(i1) prior to Novenmber 22, 2002, Union Labor Life issued
approxi mately 3,000 insurance policies in Florida on unapproved
forms; (iii) between Novenber 22, 2002, and sonetine in 2003,
Uni on Labor Life wote “hundreds” of new policies despite the
suspension of its certificate of authority; (iv) on Schedule T of
its 2005 annual statenment, Union Labor Life reported that it was
licensed in Florida despite the expiration of its certificate of
aut hority pursuant to Section 624.421(4), Florida Statutes; and
(v) certain officers and directors of Union Labor Life failed to
identify fines | evied against Union Labor Life in response to
Question 16¢c of their biographical affidavits.

72. Underm ni ng, mani pul ating or subverting the regul atory
process shows a | ack of trustworthiness to engage in the business

of insurance. Florida Departnent of |nsurance and Treasurer V.

36



Bankers | nsurance Conpany, 694 So. 2d 70 (Fla. 1st DCA 1997).

However the evidence did not show that Union Labor Life's current
managenent intentionally or materially m srepresented any facts
in its UACC application and associ ated docunents. As stated
earlier, Section T of the annual statenent could reasonably be
interpreted to request confirmation of whether the insurer had
authority to collect the premuns in a particular state.

Moreover, in the General Interrogatories, Union Labor Life
reported that it had voluntarily withdrawn fromwiting business
in Florida and utilized the |anguage O R s predecessor had
approved relevant to its license. The biographical information
suppl i ed by Union Labor Life’s managenent and key personnel
regarding fines |evied against Union Labor life during their
tenure at Union Labor Life responded to a reasonable
interpretation of an otherw se vague Question 16c. None of these
al | eged viol ati ons denonstrate untrustworthi ness or dishonesty on
the part of current managenent and do not constitute a basis for
deni al of Union Labor Life's application.

73. The issuance of policies during the tinme of its
suspensi on and on unaut hori zed fornms occurred primarily in 2002
and under the watch of Union Labor Life' s fornmer managenent. The
actions of the fornmer managenent are not reflective of the
current managenent’s character. |1ndeed, the current nmanagenent

self-reported the policy infractions and self-corrected those
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sane infractions. Section 424.404(5), Florida Statutes, provides
that an insurer cannot be authorized to transact insurance in
Florida, for infractions within three years preceding its
application after it has been notified of such infractions and
failed to correct those violations. |In this case the violations
were corrected and policies put in place to prevent a
reoccurrence of the sanme. Again, these past infractions do not
forma basis for denial of Union Labor Life s application.

74. Likew se, the DOL investigation cannot forma basis for
deni al of Union Labor Life's application. No allegations of
wr ongdoi ng have been made agai nst any of the current managenent
of Union Labor Life. Mreover, according to expert testinony, it
woul d be inappropriate to draw such a concl usion based on the

fact that DOL has an ongoi ng investigation. |In Conprehensive

Medi cal Access, Inc. v. Ofice of Insurance Regul ation, 2006 W

3148809 (Fla. Div. Admin. Hrgs. Novenber 1, 2006), the pendency
of a civil conplaint was held to be sufficient grounds to give
rise to reasonabl e and serious concern regarding the fitness and
trustworthi ness of the applicant. However, in that case, the
civil conplaint contained specific allegations of wongdoi ng.

The DOL investigation does not involve such specific allegations.
Therefore, the case is distinguishable fromthe case at issue

here.
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75. In sum the experience, conpetence and trustworthi ness
of Union Labor Life's current managenent, officers and directors,
satisfies the qualitative requirenents of Section 624.404(3)(a)
for a certificate of authority. Accordingly, Union Labor Life
has net its burden of proving by a preponderance of the evidence
its entitlement to a certificate of authority to transact
insurance in the State of Florida.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED:

That a final order be entered granting Union Labor Life’'s
application for a certificate of authority to transact insurance
in the State of Florida.

DONE AND ENTERED this 3rd day of August, 2007, in

Tal | ahassee, Leon County, Florida.

e anigee
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state. fl. us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 3rd day of August, 2007.

COPI ES FURNI SHED,

S. Marc Herskovitz, Esquire

O fice of Insurance Regul ation
612 Larson Buil di ng

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

Jeffrey A, Mshkin, Esquire

Skadden, Arps, Slate, Meagher
and Flom LLP

Four Tinmes Square

New Yor k, New York 10036

Robert Thomas Wight, Esquire

Cof fey, Burlington, Wight, LLP
2699 Sout h Bayshore Drive, Penthouse
Mam , Florida 33133

Kevin M MCarty, Conmm ssioner

O fice of Insurance Regul ation
200 East Gaines Street

Tal | ahassee, Florida 32399-0305

Steve Parton, General Counse

O fice of Insurance Regul ation
200 East Gai nes Street

Tal | ahassee, Florida 32399-0305

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended O der should be filed with the agency that
will issue the Final Order in this case.
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